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Malaysia — BEPS Newsletter Series 1

What is BEPS?

Base Erosion & Profit Shifting (‘BEPS”) refers to tax planning strategies taken by
multinational enterprises to exploit gaps and mismatches in tax rules worldwide,
reducing tax payable by shifting their profits to jurisdictions with lower tax rates.

The BEPS project was initiated by the OECD and G20 countries in 2013. In
October 2015, a comprehensive 15-point Action Plan was released in response
to growing concerns about the inability of the international tax system to keep up
with globalisation. The BEPS package sets out 15 actions along the key pillars of
(i) improving coherence of corporate income taxation to reduce loopholes in the
interaction of countries’ domestic tax laws, (ii) establishing substance
requirements in international standards, and (iii) ensuring a transparent tax
environment as well as certainty. It is expected that once implemented,
measures recommended under the BEPS package will result in the taxation of
profits where the economic activities that generate them take place and where
value is created.

The OECD established the Inclusive Framework ("IF") in January 2016 so that
countries and jurisdictions can collaborate on the implementation of the BEPS
package. At the IF meeting on 25 — 27 January 2017 in Paris, Malaysia
announced its intention to join the IF. In March 2017, the OECD welcomed
Malaysia officially as a BEPS Associate. As such, Malaysia now has a voice in
the development of standard setting and BEPS implementation monitoring.

1. BEPS Action 1 — Addressing the Tax Challenges
of the Digital Economy

Overview

In September 2013, the Task Force on the Digital Economy ("TFDE"), a
subsidiary body of the Committee on Fiscal Affairs, was established with the
objective of developing a report to identify issues raised by the digital economy
and propose detailed options to address these concerns. The Action 1 Final
Report contains the TFDE's conclusions regarding the broader tax challenges
posed by the digital economy, and the recommended next steps.
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Some of the key conclusions reached in the Action 1 Final Report include:

While the digital economy and its business
models do not generate unique BEPS
issues, some of its key features exacerbate
BEPS risks.

GST on cross-border transactions
particularly business-to-consumer ("B2C")
transactions, is a key issue that must be
addressed to level the playing field between
foreign and domestic suppliers and to
protect countries' GST revenues.

In the area of direct taxation, the digital
economy's main policy challenges relate to
nexus, data and characterisation.

The TFDE does not recommend at this
stage the options involving (i) a new nexus
in the form of a significant economic
presence, (ii) a withholding tax on certain
types of digital transactions, and (iii) an
equalisation levy.

Recommendations in the Action 1 Final Report

A. Direct Tax

To address the BEPS risks exacerbated by the digital economy, it was agreed that changes should be made
to the current permanent establishment ("PE") standards:
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Principal role in the
conclusion of contracts

The definition of PE shall be
expanded so that a non-
independent agent who
habitually plays the principal
roles leading to the conclusion
of contracts that are routinely
concluded without modification
by the non-resident enterprise
shall constitute a PE.
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Restrictions on "preparatory
and auxiliary" activities

The list of specific activity
exceptions which would not
constitute a fixed place PE

(i.e., use of facilities for
storage, display or delivery of
goods, maintenance of stock of
goods for storage,or
processing, etc.) shall be
restricted to instances where
such activity is of a preparatory
and auxiliary nature.
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Fragmentation of activities by
closely related parties

The specific activity exceptions
shall not apply to a fixed place
used by an enterprise if the
enterprise or a closely related
enterpirse carries on business
activities at another place in the
same Contracting State, and the
overall activity resulting from the
combination of the activities
carried on are not of a
preparatory or auxiliary nature.




Separately, the current transfer pricing guidance will be revised in accordance with the recommendations
under Actions 8 — 10 to clearly stipulate that legal ownership of intangibles alone does not entitle the owner to
premium profits. Group companies performing key functions, contributing assets or assuming risks related to
the development, enhancement, maintenance, protection and exploitation of intangibles should receive an
appropriate return.

B. Indirect Tax

The Action 1 Final Report recognises that the main GST challenges in the digital economy relate to (i) imports
of low value goods from online sales which are exempted from GST in many jurisdictions; and (ii) the
complexity in enforcement of GST collection on the supplies of digital services and intangibles, particularly for
cross-border B2C transactions.

With respect to the collection of GST on low value goods, a Low Value Imports Report was prepared by the
Working Party No. 9 of the OECD Committee on Fiscal Affairs to identify and assess the models for collecting
GST on low value imports. The Low Value Imports Report focuses on the collection of GST on imports of low
value goods. The Action 1 Final Report does not endorse any specific model as being the preferred model,
but concludes that there are a range of possible approaches available for jurisdictions to consider. The four
collection models considered are as follows:

s Traditional Collection Model

+GST is assessed at the border for each low value good individually

«Inefficiences in this model can be improved through the use of electronic systems for
pre-arrival declaration and electronic tax asessments and payments, to replace the
current paper-based manual verification process

s Purchaser Collection Model

*Purchasers will self-assess and pay GST on their import of low value goods

*The level of compliance by purchasers is expected to be low and this model would be
highly complex and costly to implement and operate

*GST will be charged, collected and remitted in the country of importation by non-resident
vendors

*This model will create an additional compliance burden for vendors, which can be
mitigated through a simplified GST registration and compliance regime similar to the
model suggested in the OECD International VAT/GST Guidelines on B2C Supplies of
Services and Intangibles ("B2C Guidelines")

s |ntermediary Collection Model

*GST will be collected and remitted by intermediaries (i.e., postal operators, express
carriers, transparent e-commerce platforms, financial intermediaries) on behalf of non-
resident vendors

*Complications in this model will arise where the intermediaries may not have all the
required information to assess and remit the right amount of taxes in the country of
importation




Further, the recommended approach in the B2C Guidelines for addressing the challenge of collecting GST on
the cross-border sales of digital products to private consumers by non-resident suppliers is to grant the
jurisdiction of the usual residence of the customers the right to levy GST on the supply of digital content.
Therefore, non-resident suppliers would be required to register and account for GST in the jurisdiction of
taxation. It is further recommended that jurisdictions consider establishing a simplified registration and
compliance regime for non-resident suppliers to facilitate compliance. Importantly, the B2C Guidelines
clarified that registration for GST purposes is independent from the determination of whether there is PE for
income tax purposes.

C. Next Steps

These conclusions may evolve as the digital economy continues to develop. As such, continued work will be
undertaken to monitor developments in the digital economy over time. In July 2017, the G20 requested that
the TFDE deliver an interim report on the implications for taxation of digitalisation in April 2018. The final
report reflecting the outcome of the continued work in relation to the digital economy is to be produced by
2020.

Malaysia — Response and Implementation

Whilst the recommendations under Action 1 are not mandatory for Malaysia as a BEPS Associate’, the
Malaysian government has demonstrated a keen interest in the taxation issues affecting the digital economy.
The Malaysian Inland Revenue Board ("MIRB") has been tasked with monitoring the development of the
digital economy and the taxation of digital businesses.

Currently, Malaysia has not yet committed to the implementation of the
proposed amendments to the PE standards in its tax treaties.

*The Malaysian Transfer Pricing Guidelines have been amended to broadly
adopt the recommendations under Action 8 — 10 relating to intangibles.

«In the recent Budget 2018 speech, the Prime Minister announced that the "\
current threshold of RM 500 for an exemption from GST on imports of goods
will be increased to RM 800.

*The Royal Malaysian Customs Department announced that plans are
underway to amend the existing Malaysian GST regime to enable the
Government to collect GST from foreign service providers offering digital
services in Malaysia.

The CEO of the MIRB has stated that Malaysia is waiting for further guidance and recommendations. Although
the report on the outcome of the continued work in relation to the digital economy is due to be published by
2020, developing countries such as Malaysia have requested that this timeline be accelerated. Malaysia
currently participates in the TFDE and is a member of the TFDE Bureau.

! BEPS Associates are required to commit to the implementation of four minimum standards under the BEPS Package, namely Action 5
(Countering Harmful Tax Practices), Action 6 (Preventing Treaty Abuse), Action 13 (Country-by-Country Reporting), and Action 14
(Enhancing Dispute Resolution Mechanisms)


http://www.oecd.org/tax/beps/oecd-invites-public-input-on-the-tax-challenges-of-digitalisation.htm
http://www.theedgemarkets.com/article/irb-launches-ops-dakwa-crack-down-tax-defaults

In recent tax audits and investigations, the MIRB has been examining PE issues and transfer pricing issues.
This appears to be a signal that the MIRB will be taking a more vigilant stance. Given that there are ongoing
developments in the taxation of the digital sector in Malaysia, it would be prudent for companies operating
within this space to re-evaluate their current business models to address any potential direct tax concerns.

Additionally, the proposed amendments to introduce GST registration and collection requirements for non-
resident suppliers will impose a compliance burden on non-resident businesses operating in Malaysia. It is
hoped that the Malaysian government will implement the recommendations provided in the B2C Guidelines,
as well as the recent report on "Mechanisms for the Effective Collection of VAT/GST When the Supplier is Not
Located In the Jurisdiction of Taxation" published by the OECD in late October 2017.
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